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	ARTICLE 1  GENERAL TERMS AND CONDITIONS
	1.1 Definitions
	1.2 Interpretation
	(a) Any reference to an agreement or document (including those set forth electronically on an internet web site) or a portion or provision thereof shall be construed as a reference to same as has been, or may be, amended, supplemented or otherwise mod...
	(b) Any reference to Applicable Law and to terms defined in, and other provisions of, Applicable Law (including those set forth electronically on an internet web site) shall be references to the same (or a successor to the same) as has been, or may be...
	(c) Any reference to a Person or entity shall include that Person or entity’s successors and permitted assigns;
	(d) Any reference to a Governmental Authority shall be construed as including a reference to any Governmental Authority succeeding to all or a portion of its functions and capacities during the Term;
	(e) Any reference to a particular Article, Section, Exhibit or Annex shall be a reference to the relevant Article of, Section of, Exhibit to, or Annex to, this Agreement, unless specifically noted otherwise;
	(f) The words “herein,” “hereafter,” “hereunder” and similar words shall be construed as a reference to this Agreement as a whole and not to any particular portion or provision of this Agreement;
	(g) Words in the singular may be interpreted as referring to the plural and vice versa, and words denoting natural persons may be interpreted as referring to other types of Persons and vice versa;
	(h) All accounting terms not specifically defined herein shall be construed in accordance with generally accepted accounting principles in the United States of America, consistently applied;
	(i) References to “dollars”; “$”; “Dollars” or other similar verbiage shall refer to the legal tender of the United States of America;
	(j) References to this Agreement shall include a reference to all appendices, annexes, schedules and exhibits hereto, as the same may be amended, modified, supplemented or replaced from time to time;
	(k) The masculine shall include the feminine and neuter and vice versa;
	(l) Whenever this Agreement refers to a number of days, such number shall refer to the number of calendar days unless Business Days are specified. A requirement that a payment be made (or an obligation be performed or a requirement be satisfied) on or...
	(m) Whenever the term “include,” “includes” or “including” is used herein, such term shall be deemed to be followed by the words “without limitation” and construed as being illustrative and inclusive of but not exhaustive or limited to the items that ...


	ARTICLE 2  PROVISION OF STORAGE SERVICES; OPERATION
	2.1 Provision of Storage Services
	(a) Generally. In accordance with the terms and conditions of this Agreement, commencing on the Commercial Operation Date and continuing through the Term, Service Provider shall sell and provide Storage Services to Customer, and Customer shall purchas...
	(b) Storage Payment. Commencing on the Commercial Operation Date and continuing thereafter for each month of the Term, Customer shall pay to Service Provider an amount (as adjusted pursuant to this Section 2.1, the “Storage Payment”) equal to (i) the ...
	(c) Roundtrip Efficiency Adjustment. Service Provider guarantees that, from and after the Commercial Operation Date, the Roundtrip Efficiency will equal or exceed the Guaranteed Roundtrip Efficiency. For each month of the Term following the Commercial...
	(d) Capacity Adjustment and Discharge Spread Adjustment. Service Provider guarantees that, from and after the Commercial Operation Date, the Effective Capacity will equal or exceed the Contract Capacity. For each month of the Term following the Commer...
	(i) The “Capacity Adjustment” shall be calculated as follows:
	(A) If the Capacity Ratio is below 96% and greater than or equal to 90%, then the Storage Payment shall be reduced by an amount equal to (X) Capacity Adjustment Rate, multiplied by (Y) the difference between the Contract Capacity and the Effective Cap...
	(B) If the Capacity Ratio is below 90%, then the Capacity Adjustment shall be an amount equal to (X) the Capacity Adjustment Rate, multiplied by (Y) the difference between the Contract Capacity and the Effective Capacity, multiplied by (Z) 2.0.

	(ii) The “Discharge Spread Adjustment” shall be equal to the sum, for each hour when a Dispatch Instruction has been delivered by Customer and the actual Charging Energy or Discharged Energy is more than 102.5% of the Dispatch Instruction in any hour ...

	(e) Sharing Event Liquidated Damages. For each Contract Year, with respect to up to four (4) Sharing Events, if during any Sharing Event Hour during such Sharing Event (and regardless of whether the result of the applicable Sharing Calculation for the...
	(f) Full Compensation. The Storage Payment constitutes the full compensation due to Service Provider for the Storage Services. Except as set forth in Section 2.15, the Storage Payment shall not be subject to adjustment on account of any tariff, regula...

	2.2 Attributes
	(a) Attributes. Customer shall be entitled to, for no additional consideration, all Attributes (including, for the sake of clarity, all Ancillary Services) associated with the Project and Storage Services, regardless of the type or form of such Attrib...
	(b) Project Qualification. Service Provider will use commercially reasonable efforts to comply with all applicable registration and reporting requirements and execute any and all documents or instruments reasonably necessary to cause the Project to qu...
	(c) Storage Attribute and Capacity Attribute Registration. Service Provider shall, at Service Provider’s sole cost and expense, take all commercially reasonable steps and actions prior to the Commercial Operation Date to ensure the Storage Attributes ...
	(d) Delivery. Service Provider shall, at Service Provider’s sole cost and expense, deliver and convey the Attributes existing as of the Effective Date within thirty (30) Days after the end of the month in which such Attributes are created. In the even...
	(e) Change in Law. In the event of a change in Applicable Law that prevents Service Provider from assigning Attributes to Customer that Customer is entitled to receive pursuant to this Agreement, if Service Provider realizes the monetary value of such...
	(f) Reporting and Public Statements. Unless required by Applicable Law (in which case Service Provider shall use commercially reasonable efforts to notify Customer of such requirement a reasonable time prior to compliance therewith), Service Provider ...
	(g) Additional Documents. Service Provider shall provide such additional documents and instruments as are reasonably requested by Customer to effect or evidence transfer of the Attributes to Customer or its designees. Each Party shall promptly give to...

	2.3 Incentives
	2.4 Taxes
	2.5 Billing and Payment
	(a) Service Provider shall calculate the amount of the Storage Payment. No later than the tenth (10th) Day of each calendar month, Service Provider shall deliver to Customer an electronic invoice showing: (i) the amount of Storage Payment for the prec...
	(b) The Parties hereby agree that they shall discharge mutual debts and payment obligations due and owing to each other under this Agreement on the same date through netting, in which case all amounts owed by each Party to the other Party for the Stor...
	(c) Within two (2) years after receipt of any invoice, either Party may provide written notice to the other Party of any alleged error therein and the Parties shall meet, by telephone conference call or otherwise within ten (10) Days of the other Part...
	(d) If Customer in good faith disputes an invoice, Customer shall provide Service Provider with a written explanation specifying in detail the basis for the dispute, and Customer shall pay the undisputed portion of the invoice in accordance with this ...
	(e) Statements or invoices shall be sent to Customer by electronic mail to the electronic mail address designated in Section 11.5. Customer may change the electronic mail address by providing written notice to Service Provider.
	(f) To the extent that at the end of the Term, after offsetting all amounts owed by one Party to the other Party, one Party owes any amount to the other Party, such Party shall pay such amount to the other Party within thirty (30) days after the expir...

	2.6 Title and Risk of Loss
	2.7 Interconnection and Transmission
	(a) Service Provider shall be responsible for all work and requirements necessary to interconnect the Project to the Interconnection Point. Customer shall arrange for all transmission services necessary to transmit Energy between the Interconnection P...
	(b) In the event that: (i) Transmission Provider takes any action or orders Customer or Service Provider to take any action (not arising from Service Provider’s failure to comply with Applicable Law, Prudent Operating Practices or this Agreement) that...

	2.8 Scheduling; Imbalance Charges
	(a) Scheduling.
	(i) With respect to any and all scheduling requirements, (a) Service Provider must cooperate with Customer with respect to scheduling Charging Energy and Discharged Energy, and (b) each Party will designate authorized representatives to communicate wi...
	(ii) Within ten (10) days of the Effective Date, Service Provider must execute and submit to Customer a consent as required by Transmission Provider that allows Customer to read the meter and receive any and all data from Transmission Provider relatin...

	(b) Dispatch.
	(i) Beginning on the Commercial Operation Date, Customer will provide Dispatch Instructions for the Project either: (A) using Generator Set-Points transmitted by the Balancing Authority (at Customer’s request) to the Project control system installed b...
	(ii) The Generator Set-Points are communicated electronically through the SCADA system. Service Provider shall ensure that, throughout the Term, the SCADA signal is capable of functioning on all Generator Set-Points within the margin of error specifie...
	(iii) Unless otherwise directed by Customer, Service Provider shall ensure that the Project’s control system is in “remote” Generator Set-Point control during normal operations.
	(iv) Service Provider will allow Customer access to read-only plant-level data from the EMS, and Service Provider will comply with Applicable Law and applicable critical infrastructure protection requirements.
	(v) Service Provider shall provide Customer, in a timely manner and at Customer’s request, with access to any requested data points transmitted to the Balancing Authority, including state of charge, MW available for sixty (60) minutes, voltage, MVA an...


	2.9 Project Operations and Maintenance; Access
	(a) During the Term, the Project shall be operated and maintained by Service Provider or its designee in accordance with Prudent Operating Practices, Applicable Law, this Agreement and the Interconnection Agreement. The cost of such operation and main...
	(b) As soon as reasonably practicable, and in any event no later than two-hundred and seventy (270) Days prior to the expected Commercial Operation Date, Service Provider shall provide proposed written operating procedures for the Project, which will ...
	(c) Twice yearly in February and September, Service Provider will provide Customer a non-binding Planned Outage and Augmentation Outage schedule for the forthcoming twelve (12) months. Service Provider shall be excused from providing electricity durin...
	(d) Service Provider shall notify Customer with as much advance notice as practicable of any proposed or necessary maintenance outages, including Planned Outages and Augmentation Outages. The Parties shall work to plan such outage to mutually accommod...
	(e) Customer and its representatives will have the right, subject to Service Provider’s prior consent, not to be unreasonably withheld, of ingress to and egress from the Project during normal business hours upon reasonable advance notice to Service Pr...

	2.10 Charging and Discharging the Project
	(a) During the Term, Customer shall have the exclusive right to schedule or designate the Project to deliver and make available the Storage Services to Customer and/or accept Charging Energy, in accordance with the Operating Procedures and the require...
	(b) Customer shall be responsible for arranging, managing, purchasing, scheduling, and delivering to the Interconnection Point all Charging Energy necessary to charge the Project in connection with this Agreement. In no event shall Service Provider be...
	(c) Service Provider shall not charge or discharge the Project during the Term other than pursuant to a Charging Notice, a Discharging Notice, the Operating Procedures, or in connection with a Performance Test conducted in accordance with the requirem...

	2.11 Performance Guarantees
	2.12 Energy Imbalance Market; MARKETS+
	2.13 Market Structure; WRAP Program
	2.14 Service Provider’s Assistance
	2.15 Adverse Change in Tax Law

	ARTICLE 3  TERM
	3.1 Term
	3.2 Initial Term
	3.3 Negotiation Period at End of Initial Term
	3.4 Right of First Offer

	ARTICLE 4  TIMELINE, DEFAULT, AND TERMINATION
	4.1 Development and Construction
	4.2 Government Approvals
	4.3 Project Configuration; Progress Reporting
	(a) Following consultation with Customer, Service Provider shall provide the preliminary configuration, design, and specifications of the Project to the Customer before the Construction Start Date. Prior to the Commercial Operation Date, Service Provi...
	(b) Commencing upon the Effective Date, Service Provider shall submit to Customer, no later than the tenth (10th) Business Day of each calendar month and, commencing with the week that is two (2) months prior to the projected Commercial Operation Date...
	(c) Following the Effective Date and continuing until the Commercial Operation Date, Service Provider shall meet with Customer upon Customer’s reasonable request, no more than once per month, to provide the opportunity for discussion regarding the sta...
	(d) Service Provider will not share ownership of, or allow any other Person to use, the Service Provider’s Interconnection Facilities for any purpose other than to deliver Discharged Energy to Customer.
	(e) Unless otherwise agreed in writing by Customer in advance, Service Provider shall contract only with “Tier One” suppliers in the procurement of any inverters, main transformer components and batteries necessary to construct and maintain the Project.

	4.4 Schedule and Capacity Guarantees; Liquidated Damages.
	(a) The Parties agree that time is of the essence as regards the construction of the Project, and accordingly certain milestones for the construction of the Project, as set forth in the Milestone schedule attached hereto as Exhibit F (“Milestones”) mu...
	(i) Within seven (7) days after completion of each Milestone, Service Provider shall provide Customer with notice along with accompanying documentation (including summaries of applicable agreements, Governmental Approvals, and certificates) to reasona...
	(ii) If Service Provider does not achieve a Milestone by the specified date (as such date may be extended pursuant to the terms of this Agreement), Service Provider shall submit to Customer, within ten (10) Business Days of such missed Milestone compl...

	(b) In the event that Service Provider has not achieved the Construction Start Date on or before the Guaranteed Construction Start Date (as such date may be extended pursuant to the terms of this Agreement), Service Provider shall pay Customer daily d...
	(c) In the event that the Commercial Operation Date has not occurred on or before the Guaranteed Commercial Operation Date (as may be extended pursuant to the terms hereof), Service Provider shall pay Customer daily delay liquidated damages in an amou...
	(d) In the event that Service Provider incurs delay liquidated damages under Section 4.4(b) or Section 4.4(c), Customer shall deliver to Service Provider an electronic invoice on a monthly basis detailing any amounts Customer is entitled to receive fr...
	(e) Each Milestone, including but not limited to the Guaranteed Construction Start Date, the Guaranteed Battery Commitment Date and the Guaranteed Commercial Operation Date, shall be extended on a day-for-day basis to the extent that Service Provider ...
	(f) Service Provider shall not be permitted to achieve Commercial Operation of the Project unless the Contract Capacity equals or exceeds ninety percent (90%) of the Planned Nameplate Capacity. If the Commercial Operation Date is achieved, but the Con...

	4.5 Certain Early Termination Events
	(a) Service Provider shall be entitled to terminate this Agreement, without liability to either Party, effective upon written notice to Customer, in the event that the Cluster IX Study for the Project (i) includes refundable network upgrades that are ...
	(b) Service Provider shall be entitled to terminate this Agreement effective upon written notice to Customer at any time prior to the Construction Start Date in the event that Service Provider has reasonably determined that it will not be able to obta...
	(c) In the event that the Construction Start Date has not occurred on or before the date that is one hundred and eighty (180) Days after the Guaranteed Construction Start Date (as extended pursuant to the terms hereof), Customer shall be permitted (wi...
	(d) In the event that the Battery Commitment Date has not occurred on or before the Guaranteed Battery Commitment Date and Service Provider fails to submit or implement the Remedial Action Plan in accordance with Section 4.4(a)(ii), Customer shall be ...
	(e) In the event that the Commercial Operation Date has not occurred on or before the date that is one hundred and eighty (180) Days after the Guaranteed Commercial Operation Date (as extended pursuant to the terms hereof), the Customer shall be permi...
	(f) In the event that the Service Provider accrues daily delay liquidated damages under Section 4.4(b) or Section 4.4(c) that are equal to or greater than the Pre-COD Termination Payment, Customer shall have the right to terminate this Agreement effec...
	(g) As used herein, the “Pre-COD Termination Payment” shall be an amount equal to ninety thousand Dollars ($90,000) per MWAC of the Planned Nameplate Capacity, reduced by the actual amount of any delay liquidated damages paid by Service Provider pursu...
	(h) In the event of a termination pursuant to this Section 4.5 the Parties shall be released and discharged from any obligations arising or accruing hereunder from and after the date of such termination and shall not incur any additional liability to ...
	(i) In the event of a termination of this Agreement by Customer pursuant to this Section 4.5 for a period of twenty four (24) months thereafter, Service Provider will not enter into an obligation or agreement to sell Storage Services from the Project ...


	ARTICLE 5  CREDIT SUPPORT
	5.1 Credit Support
	(a) Service Provider shall furnish to Customer, (i) within five (5) Business Days following the Effective Date, Credit Support in the amount of $100,000 per MW of the Planned Nameplate Capacity (the “Pre-Commercial Operation Date Credit Support”). Pri...
	(b) Commencing with the Commercial Operation Date and continuing throughout the Term, Service Provider shall be obligated to (i) maintain an Investment Grade Credit Rating or (ii) furnish and maintain Credit Support to Customer in the amount of $100,0...
	(c) Service Provider hereby waives any and all rights it may have to require Customer to provide financial assurances or security of any kind (including cash, letters of credit, bonds or other collateral) in respect of its obligations under this Agree...

	5.2 Utilization of Credit Support
	5.3 Service Provider Credit Event
	5.4 Letter of Credit
	5.5 Reporting Requirements

	ARTICLE 6  DATA, METERING AND MEASUREMENT
	6.1 Metering Equipment
	(a) Service Provider:
	(i) Shall provide and maintain, at its cost, appropriate Meters, metering accuracy instruments, and associated measuring and recording equipment that adhere to all applicable CAISO and SPP SQMD, National Electrical Manufacturers Association and Americ...
	(ii) Shall provide and maintain, at its cost, appropriate Meters and associated measuring, recording, and communication equipment that adhere to all applicable Transmission Provider’s standards and requirements for dispatchable intermittent renewable ...
	(iii) Shall exercise reasonable care in the maintenance and operation of any such Meters and equipment so as to assure to the maximum extent reasonably practicable an accurate determination of the quantities of the hourly (in five (5) minute intervals...
	(iv) May install and operate at the Project check meters to measure Metered Energy (“Service Provider’s Check Meters”).

	(b) Service Provider shall make data from Service Provider’s Primary Meter and Service Provider’s Check Meter, if installed, readily available to Customer via internet link or Excel file. Customer may use data from Service Provider’s Check Meters if n...
	(c) Customer may, at Customer’s option and its sole cost and expense, upon thirty (30) Days’ notice, request Service Provider to install and operate at the Project check meters to measure Metered Energy (“Customer’s Check Meters”). To the extent pract...

	6.2 Measurement of Metered Energy
	(a) Service Provider’s Designated Check Meter, if installed; or
	(b) In the event that Service Provider’s Designated Check Meter is not installed, is out of service or is determined pursuant to Section 6.3 to be registering inaccurately, Customer’s Check Meter if installed; or
	(c) In the event that (A) Service Provider’s Designated Check Meter is not installed, is out of service or is determined pursuant to Section 6.3 to be registering inaccurately and (B) Customer’s Check Meter is not installed, is out of service or is de...
	(d) In the event that (A) Service Provider’s Designated Check Meter is not installed, is out of service or is determined pursuant to Section 6.3 to be registering inaccurately, (B) Customer’s Check Meter is not installed, is out of service or is deter...

	6.3 Testing and Correction
	(a) The accuracy of Service Provider’s Primary Meter and Service Provider’s Check Meter, if installed, shall be tested and verified by Service Provider regularly, but in any event no less than every two (2) years. Except as set forth in Sections 6.3(d...
	(b) The accuracy of Customer’s Check Meter, if installed shall be tested and verified by Customer regularly, but in any event no less than every two (2) years. Except as set forth in Sections 6.3(d)(v) and 6.3(d)(vi), Customer shall be responsible for...
	(c) Each Meter shall be accurate within a zero decimal five percent (0.5%) variance.
	(d) If, for any reason at any time during the Term, either Party disputes a Meter’s accuracy or condition:
	(i) The Party disputing the Meter’s accuracy shall notify the other Party in writing;
	(ii) The Party receiving such notice shall, within five (5) Days after receiving such notice, advise the other Party in writing as to its position concerning the Meter’s accuracy and reasons for taking such position;
	(iii) If the Parties mutually and reasonably determine that the Meter is registering outside the zero decimal five percent (0.5%) variance provided for in paragraph (c) above, then such Meter shall be deemed to be registering inaccurately for purposes...
	(iv) If, within fifteen (15) Days after receipt of the notice required by clause (ii) above with respect to a given Meter, the Parties are unable to mutually agree, through reasonable negotiations, on the accuracy or condition of such Meter, then eith...
	(v) Following the third-party testing of a Meter provided for in Section 6.3(d)(iv), should such Meter be found (in a report distributed to both Parties) to be registering within the permitted zero decimal five percent (0.5%) variance, the disputing P...
	(vi) Following the third-party testing of a Meter provided for in Section 6.3(d)(iv), should such Meter be found (in a report distributed to both Parties) to be registering outside the permitted zero decimal five percent (0.5%) variance, the non-dispu...
	(vii) Any repair or replacement of a Meter owned by Service Provider shall be made at the expense of Service Provider as soon as practicable, based on the third-party testing company’s report. Any repair or replacement of a Meter owned by Customer sha...

	(e) If, upon testing, any of the Meters used to determine the amount of Metered Energy is found to be in error by more than the permitted zero decimal five percent (0.5%) variance, the quantity of Metered Energy measured since the previous test of suc...

	6.4 Meter Data and Records
	(a) Service Provider shall provide Customer a report on the day immediately following the day that such data becomes available to Service Provider, indicating Service Provider’s hourly delivery of Energy to Interconnection Point and fifteen-minute int...
	(b) Customer or its agent shall have the right to be present whenever Service Provider changes, repairs, inspects, tests, calibrates, or adjusts any of Service Provider’s equipment used in measuring or checking the measurement of the amount of Energy ...

	6.5 Data

	ARTICLE 7  REPRESENTATIONS, WARRANTIES, and covenants
	7.1 Service Provider’s Representations and Warranties
	(a) Service Provider represents and warrants as follows as of the Effective Date:
	(i) Service Provider is a limited liability company, duly organized, validly existing, and in good standing under the laws of the State of Delaware, and authorized to conduct business in State of Washington;
	(ii) Service Provider has the power and authority to enter into and perform this Agreement and is not prohibited from entering into this Agreement or discharging and performing all covenants and obligations on its part to be performed under and pursua...
	(iii) Service Provider has taken all action required by Applicable Law in order to approve, execute and deliver this Agreement;
	(iv) The execution and delivery of this Agreement, the consummation of the transactions contemplated herein and the fulfillment of and compliance by Service Provider with the provisions of this Agreement will not conflict with or constitute a breach o...
	(v) With the exception of the actions set forth in Section 4.2, Service Provider has taken all such action as may be necessary or advisable and proper to authorize this Agreement, the execution and delivery hereof, and the consummation of transactions...
	(vi) There are no bankruptcy, insolvency, reorganization or receiverships pending or being contemplated by Service Provider or Service Provider’s guarantor, or to its knowledge threatened against Service Provider;
	(vii) There are no actions, proceedings, suits, rulings or investigations pending or, to Service Provider’s knowledge, threatened against Service Provider or any of its Affiliates that could be reasonably expected to adversely affect Service Provider’...
	(viii) This Agreement is a legal, valid and binding obligation of Service Provider enforceable in accordance with its terms, except as limited by laws of general applicability limiting the enforcement of creditor’s rights or by the exercise of judicia...
	(ix) Service Provider owns, and will at all times during the Term, own or otherwise have, all rights necessary to produce and sell to Customer the Discharged Energy and Attributes as contemplated by this Agreement, free and clear of any lien, encumbra...


	7.2 Customer’s Representations and Warranties
	(a) Customer represents and warrants as follows as of the Effective Date:
	(i) Customer is a corporation, duly organized, validly existing, and in good standing under the laws of the State of Washington;
	(ii) Customer has the power and authority to enter into and perform this Agreement and is not prohibited from entering into this Agreement or discharging and performing all covenants and obligations on its part to be performed under and pursuant to th...
	(iii) Customer has taken all action required by Applicable Law in order to approve, execute and deliver this Agreement;
	(iv) The execution and delivery of this Agreement, the consummation of the transactions contemplated herein and the fulfillment of and compliance by Customer with the provisions of this Agreement will not conflict with or constitute a breach of or a d...
	(v) Customer has taken all such action as may be necessary or advisable and proper to authorize this Agreement, the execution and delivery hereof, and the consummation of transactions contemplated hereby;
	(vi) There are no bankruptcy, insolvency, reorganization or receiverships pending or being contemplated by Customer, or to its knowledge threatened against Customer;
	(vii) There are no actions, proceedings, suits, rulings or investigations pending or, to Customer’s knowledge, threatened against Customer or any of its Affiliates that could be reasonably expected to adversely affect Customer’s ability to perform its...
	(viii) This Agreement is a legal, valid and binding obligation of Customer enforceable in accordance with its terms, except as limited by laws of general applicability limiting the enforcement of creditor’s rights or by the exercise of judicial discre...


	7.3 Covenants
	(a) The Parties each covenant that they shall comply with all Applicable Law, including all anti-corruption, antibribery, anti-money laundering, anti-terrorism and economic sanction and antiboycott Applicable Law.
	(b) Service Provider shall notify Customer promptly, but in no event later than five (5) Business Days, after Service Provider has actual knowledge of any adverse legal action or lawsuit or investigation, against or involving the Project or Service Pr...

	7.4 Labor
	(a) Service Provider shall endeavor to hire as direct or indirect subcontractors local workers (such as M/WBE/VETs) during construction of the Project and as direct or indirect subcontractors for the operation of the Project and performance of Service...
	(b) Service Provider shall (i) satisfy the Prevailing Wage and Apprenticeship Requirements applicable to the Project and (ii) execute an engineering, procurement and construction (“EPC”) contract for the Project that complies with Washington Administr...
	(c) Notwithstanding the foregoing, Service Provider shall be responsible to manage relations among Service Provider, its Affiliates, its contractors and subcontractors and other local workers.

	7.5 Certain Reporting Requirements
	(a) Service Provider shall furnish no later than April 1 of each year and upon Customer’s reasonable request (but in any event not more than twice annually), a report documenting how it has executed the project in accordance with the Service Provider’...
	(b) This report also must include, at a minimum, the reporting of metrics associated with the customer benefit indicator “increase in quality and quantity of clean energy jobs” in Customer’s Clean Energy Implementation Plan (“CEIP”) for 2021, as well ...
	(c) Throughout the development, construction, and operation of the Project, Service Provider will continue to conduct stakeholder and community engagement to inform the public about activities being undertaken by Service Provider related to the Projec...
	(d) Service Provider will provide updates to Customer on stakeholder and community engagement activities undertaken to support the Project, along with feedback provided by communities and other stakeholders, Service Provider’s reasonable attempts to a...
	(e) In its reporting and updates described above, Service Provider will use its best efforts to present metrics, benefits and burdens that specifically apply to Highly Impacted Communities and Vulnerable Populations as they are defined in WAC 480-100-...


	ARTICLE 8  INDEMNIFICATION AND INSURANCE
	8.1 General Indemnity
	(a) Indemnity by Service Provider. Subject to the provisions of Section 11.9, Service Provider shall release, protect, defend, indemnify and hold harmless Customer, its Affiliates, directors, officers, employees, agents, contractors and representative...
	(b) Indemnity by Customer. Subject to the provisions of Section 11.9, Customer shall release, protect, defend, indemnify and hold harmless Service Provider, its Affiliates, directors, officers, employees, agents and representatives, from and against a...
	(c) Comparative Negligence. The indemnification provisions of this Section 8.1 shall apply notwithstanding the negligent acts or omissions of the indemnitee, but the indemnitor’s liability to the indemnitee shall be reduced proportionately to the exte...
	(d) Notice and Limitation of Claims.
	(i) If any Person seeking indemnification hereunder (an “Indemnified Party”) believes that a claim, demand or other circumstance exists that has given or may reasonably be expected to give rise to a right of indemnification under this Section 8.1(d) (...
	(ii) Upon receipt by an Indemnifying Party of a Claim Notice, the Indemnifying Party shall be entitled to (i) assume and have sole control over the defense of such action or claim at its sole cost and expense and with its own counsel if it gives notic...
	(iii) If the Indemnifying Party elects to defend any such action or claim, then the Indemnified Party shall be entitled to participate in such defense with counsel reasonably acceptable to the Indemnifying Party, at such Indemnified Party’s sole cost ...
	(iv) If, within thirty (30) days of receipt from an Indemnified Party of any Claim Notice, the Indemnifying Party (i) advises such Indemnified Party in writing that the Indemnifying Party shall not elect to defend, settle or compromise such action or ...
	(v) Each Indemnified Party shall make available to the Indemnifying Party all information reasonably available to such Indemnified Party relating to such action or claim, except as may be prohibited by Applicable Law. In addition, the Parties shall re...


	8.2 Insurance
	(a) Service Provider, at its own cost and expense, shall maintain or cause to maintain, and keep in full force and effect from the date hereof through the later of the date of expiration or termination hereof, the following insurance coverage:
	(i) Workers’ Compensation Insurance for statutory obligations imposed by applicable state laws, and Employer’s Liability Insurance with a minimum limits of liability bodily injury by accident of one million dollars ($1,000,000) for each accident; bodi...
	(ii) Commercial General Liability Insurance, including premises and operations, bodily injury, broad form property damage, products/completed operations, contractual liability and independent contractors’ protective liability all with minimum limits o...
	(iii) Commercial Automobile Insurance with a minimum limit of one million dollars ($1,000,000) combined single limit per accident with respect to bodily injury, property damage or death;
	(iv) Umbrella Excess Liability Coverage with a minimum limit of ten million dollars ($10,000,000) per occurrence and ten million dollars ($10,000,000) annual aggregate. The combined liability limits may be satisfied through a combination of primary, u...
	(v) Builder’s All-Risk Insurance with a minimum limit based on the total replacement cost of the Project, provided that such Builder’s All-Risk Insurance shall only be required during construction of the Project;
	(vi) Commencing on the Commercial Operation Date, All-Risk Property Insurance covering physical loss or damage to the Project with minimum limits based on the total replacement cost of the Project;
	(vii) To the extent any of Service Provider’s contractors provide professional services, Service Provider and such contractors (including subcontractors) shall have Professional Liability Coverage with an aggregate limit of not less than three million...
	(viii) Business Interruption Insurance which amount shall cover Service Provider’s continuing or increased expenses resulting from full interruption for a period of not less than six (6) calendar months and a time deductible of no more than sixty (60)...
	(ix) Pollution Liability Insurance insuring against liability arising out of activities contemplated hereunder or as might be required by federal, state, regional, municipal and local laws, with minimum limits of One Million Dollars ($1,000,000.00) pe...

	(b) All insurance policies required to be obtained hereunder shall provide insurance for occurrences from the date hereof through the later of the expiration or termination hereof, except as provided in Section 8.2(a)(v) or 8.2(a)(vi). If any insuranc...
	(c) Customer, its officers, agents and employees shall be named as additional insured on all Commercial General Liability, Auto Liability, and Umbrella/Excess Liability insurance policies required by the specifications hereunder to be maintained by or...
	(d) All policies with respect to insurance maintained by Service Provider, except for the Professional Liability policy, shall waive any right of subrogation of the insurers hereunder against Customer, its officers, directors, employees, agents and re...
	(e) All insurance coverage required by this Agreement shall be issued by an insurer with an A.M. Best’s rating of not less than “A-VII” or such other insurer as is reasonably acceptable to Customer.
	(f) Subject to the continued maintenance of the minimum insurance limits set forth in this Section 8.2, Service Provider, or Service Provider’s Affiliate, retains the right to make reasonable decisions regarding its Insurance and Risk Financing Progra...
	(g) Service Provider shall notify Customer of any material change in, or cancellation of, the insurance required by this Section 8.2 at least thirty (30) Days prior to the effective date of such change or cancellation except in the case of non-payment...
	(h) Within fifteen (15) Days after the date hereof, Service Provider shall provide to Customer and thereafter maintain with Customer a current certificate of insurance verifying the existence of the insurance coverage required by this Agreement.


	ARTICLE 9  DEFAULTS AND REMEDIES
	9.1 Events of Default
	(a) Each of the following shall constitute an “Event of Default” hereunder:
	(i) Failure by a Party to make any payment required when due if such failure is not remedied within ten (10) Business Days after receipt by the Defaulting Party of written notice of such failure, provided such payment is not the subject of a Dispute;
	(ii) Failure by a Party to perform any other material obligation hereunder (except to the extent constituting a separate Event of Default) if such failure is not remedied within thirty (30) days after receipt by the Defaulting Party of written notice ...
	(iii) Any representation or warranty made hereunder by a Party shall have been false in any material respect when made and is not remedied within thirty (30) days after receipt of written notice of such failure;
	(iv) Either Party (A) makes an assignment for the benefit of its creditors, (B) files a petition or otherwise commences, authorizes or acquiesces in the commencement of a proceeding or cause of action under any bankruptcy or similar law, (C) has such ...
	(v) Service Provider fails to establish and maintain the Credit Support as required by Article 5;
	(vi) It will be an Event of Default of Service Provider, if:
	(A) the Roundtrip Efficiency is less than 75% in each of two (2) consecutive Contract Years;
	(B) the Effective Capacity is less than 75% of the Contract Capacity in each of two (2) consecutive Contract Years; or
	(C) the Storage Availability is less than 85% in each of two (2) consecutive Contract Years.



	9.2 Remedies
	(a) Upon the occurrence of an Event of Default by a Party (the “Defaulting Party”), the other Party (the “Non-Defaulting Party”) shall have the following rights and remedies:
	(i) To terminate this Agreement by providing written notice to the Defaulting Party of its exercise of its termination rights, which termination shall be effective twenty (20) days after the day such notice is deemed to be delivered under Section 11.5...
	(ii) To suspend performance of its obligations and duties hereunder immediately upon delivering written notice to the Defaulting Party of its intent to exercise its suspension rights;
	(iii) To withhold any payments due to the Defaulting Party under this Agreement;
	(iv) To recover in connection with such termination the Termination Payment set forth in Section 9.3; provided, however, that with respect to any Service Provider Event of Default prior to the Commercial Operation Date, the aggregate amount of such Te...
	(v) To exercise any rights pursuant to Section 5.2 to draw upon any Credit Support provided by the Defaulting Party (if applicable); and
	(vi) To, subject to the express limitations on remedies set forth in this Agreement, pursue any other remedy given under this Agreement or Applicable Law, now or hereafter existing at law or in equity or otherwise.

	(b) Each Party agrees that it has a duty to mitigate damages and covenants that it will use commercially reasonable efforts to minimize any damages it may incur as a result of the other Party’s performance or non-performance hereof.
	(c) The rights and remedies of a Party pursuant to this Article 9 shall be cumulative and in addition to the rights of the Parties otherwise provided in this Agreement.
	(d) If an Event of Default of Service Provider occurs that results in the Project being incapable of substantially delivering or providing the Storage Services and continues for more than two hundred forty (240) consecutive days following the occurren...

	9.3 Event of Default Termination Payment Calculation
	(a) Upon termination of this Agreement as a result of an Event of Default, the Non-Defaulting Party shall calculate an amount (the “Termination Payment”) equal to the aggregate of (i) the Market Value of this Agreement to the Non-Defaulting Party, plu...
	(b) It is understood and agreed that it is not necessary for the Non-Defaulting Party to enter into a Replacement Contract to determine the per kW-month price under a Replacement Contract and if a Replacement Contract is not entered into by the Non-De...
	(c) For purposes of calculating Market Value under this Section 9.3, (X) the Effective Capacity of the Project used in the calculation shall be based upon reasonable assumptions regarding the future operation of the Project as determined by the Non-De...
	(d) In the event of termination pursuant to this Section 9.3, the Parties shall be released and discharged from any obligations arising or accruing hereunder from and after the date of such termination and shall not incur any additional liability to e...


	ARTICLE 10  FORCE MAJEURE
	10.1 Force Majeure Generally
	10.2 Force Majeure Defined
	(a) As used herein, “Force Majeure” shall mean any event or circumstance which wholly or partly prevents or delays the performance of any obligation arising under this Agreement, but only if and to the extent (i) such event is not within the reasonabl...
	(b) Subject to the foregoing, events that could qualify as Force Majeure include, but are not limited to, the following:
	(i) acts of God or the public enemy, war, whether declared or not, blockade, insurrection, riot, civil disturbance, theft, vandalism, public disorders, rebellion, violent demonstrations, revolution, sabotage or terrorist action;
	(ii) any effect of unusually severe natural elements, such as fire, subsidence, earthquakes, floods, tornadoes, storms, lightning, or similar cataclysmic occurrence or other unusual natural calamities;
	(iii) except as set forth in Section 10.2(c)(vii) below, strikes, work stoppage or other labor disputes (in which case the affected Party shall have no obligation to settle the strike or labor dispute on terms it deems unreasonable);
	(iv) explosion or accident;
	(v) governmental action or inaction;
	(vi) issuance of a withhold release order;
	(vii) emergencies (including but not limited to transmission load relief events and minimum generation emergencies) declared by the Transmission Provider or any other authorized successor or regional transmission organization or any state or federal r...
	(viii) Impacts associated with any pandemic or epidemic, but only to the extent such impacts otherwise meet the definition of Force Majeure included herein.

	(c) Force Majeure shall not be based on:
	(i) Customer’s or Service Provider’s inability to obtain transmission service and the unavailability or interruption of transmission service (unless the unavailability or the interruption was the result of a System Emergency or otherwise caused by an ...
	(ii) Economic hardship of either Party;
	(iii) Customer’s inability economically to use or resell the Discharged Energy or the Attributes purchased hereunder;
	(iv) Service Provider’s inability to operate the Project economically notwithstanding the existence of this Agreement;
	(v) Service Provider’s ability to sell the Discharged Energy or the Attributes at a price greater than the price set forth in this Agreement;
	(vi) Service Provider’s failure to obtain additional funds, including funds authorized by a state or the federal government or agencies thereof, to supplement the payments made by Customer pursuant to this Agreement;
	(vii) a strike, work stoppage or labor dispute arising out of or limited only to any one or more of Service Provider, Service Provider’s Affiliates, or any other third party employed by Service Provider to work on the Project;
	(viii) a Party’s inability to pay amounts due to the other Party under this Agreement, except if such inability is caused solely by a Force Majeure event that disables physical or electronic facilities necessary to transfer funds to the payee Party; or
	(ix) any breakdown or failure of equipment, unless the cause of such breakage or failure itself results from a Force Majeure event.



	ARTICLE 11  MISCELLANEOUS
	11.1 Confidential Information
	(a) The Parties have and will develop certain information, processes, know-how, techniques and procedures concerning the Project, that they consider confidential and proprietary (the “Confidential Information”). Notwithstanding the confidential and pr...
	(b) Upon receiving or learning of Confidential Information, the Receiving Party shall treat such Confidential Information as confidential and use reasonable care not to divulge such Confidential Information to any third party except as permitted hereu...
	(c) The restrictions of this Section 11.1 do not apply to:
	(i) Release of this Agreement or any part or summary hereof to any Governmental Authority required for obtaining any approval or making any filing pursuant to Section 4.2; provided, that (a) Service Provider agrees to cooperate in good faith with Cust...
	(ii) Information which is, or becomes, publicly known or generally available to the public other than through the action of the Receiving Party in violation of this Agreement;
	(iii) Information which is in the possession of the Receiving Party prior to receipt from the Disclosing Party or which is independently developed by the Receiving Party prior to the date hereof;
	(iv) Information which is received from a third party which is not known (after due inquiry) by Receiving Party to be prohibited from disclosing such information pursuant to a contractual, fiduciary or legal obligation; and
	(v) Information which the Receiving Party determines is required to be disclosed pursuant to Applicable Law; provided the Receiving Party shall provide reasonable notice to the Disclosing Party of the time and scope of the intended disclosure.

	(d) Notwithstanding the foregoing, the Parties may provide any Confidential Information: (i) to a Transmission Provider as required for scheduling, settlement and billing, (ii) to any Person with review rights specified in other provisions of this Agr...
	(e) Notwithstanding anything to the contrary contained herein, Customer may disclose Confidential Information upon reasonable notice to Service Provider if Customer reasonably determines, based upon its status as a regulated public utility, that discl...
	(f) Neither Party shall issue any press or publicity release, other than information that is required to be distributed or disseminated pursuant to Applicable Law (provided that the Disclosing Party has given notice to, and an opportunity to prevent d...
	(g) The obligations of the Parties under this Section 11.1 shall remain in full force and effect for two (2) years following the expiration or termination of this Agreement.

	11.2 Successors and Assigns; Assignment
	(a) This Agreement shall inure to the benefit of and shall be binding upon the Parties and their respective successors and permitted assigns. This Agreement shall not be assigned or transferred by either Party without the prior written consent of the ...
	(b) If either Party wishes to assign, transfer, or otherwise convey its interest in this Agreement, it shall provide prior written notice of such proposed conveyance and information demonstrating the assignee or transferee meets the qualifications of ...
	(c) Notwithstanding the foregoing, either Party may, without the other’s consent:
	(i) transfer, sell, pledge, encumber, or assign this Agreement or the revenues or proceeds thereof in connection with any financing (including any tax equity financing); or
	(ii) transfer or assign this Agreement to an Affiliate.

	(d) In accordance with Section 11.2(c)(i), Service Provider shall be permitted to assign this Agreement to a debt Lender as collateral for any financing or refinancing of the Project. Customer will, at Service Provider’s expense up to a cap of $25,000...
	(e) Customer acknowledges that upon an event of default under any financing documents relating to the Project, any of the debt Lenders may (but shall not be obligated to) assume, or cause its designee or a new lessee or Customer of the Project, to ass...
	(f) Except in connection with Section 11.2(c)(i) above, each Party shall cause any permitted assignee or transferee of such Party’s interests in, to or under this Agreement to assume all existing and future obligations of such Party to be performed un...
	(g) Service Provider shall be required to assign this Agreement to any Person that becomes the direct owner of all or substantially all of the assets comprising the Project concurrently with the transfer of the applicable assets. For the sake of clari...
	(h) Any transfer by either Party not expressly permitted under this Section 11.2 shall be null and void ab initio and of no force or effect and further shall be deemed to be an Event of Default hereunder.

	11.3 Change of Control
	11.4 Financing Liens
	(a) Service Provider, without approval of Customer, may, by security, charge or otherwise encumber its interest to a debt Lender under this Agreement for the purposes of financing the development, construction and/or operation of the Project, and Serv...
	(b) Within ten (10) Business Days of making such encumbrance, Service Provider shall notify Customer in writing of the name, address, and telephone and facsimile numbers of each Lender (or their collateral agent) to which Service Provider’s interest u...
	(c) After giving Customer such initial notice, Service Provider shall promptly give Customer notice of any change in the information provided in the initial notice or any revised notice.

	11.5 Notices
	(a)  All notices and communications required to be given pursuant to this Agreement shall be:
	(i) in writing;
	(ii) delivered by hand (against receipt), recorded courier or express service, or sent by electronic mail; provided, that any communications delivered by electronic mail shall be in a portable document format (PDF); and
	(iii) delivered, sent or transmitted to the address for the recipient’s communications as stated below; provided, that if the recipient gives the other Party notice of another address, communications shall thereafter be delivered accordingly, and if t...

	(b) Any such notice and communication shall be deemed to have been received by a Party as follows:
	(i) if delivered by hand or delivered by courier or express service, at the time of delivery; or
	(ii) if sent by electronic mail properly addressed and dispatched, upon transmission, if during the recipient’s regular business hours, and otherwise, on the next Business Day, provided that in either case such notice shall not be effective unless a c...

	(c) The addresses for notices shall be as follows:

	11.6 Amendments
	11.7 Records; Audit Rights
	(a) Service Provider shall maintain complete and accurate records of and supporting documentation for all charges under this Agreement and all other data and/or information created, generated, collected, processed or stored by Service Provider in its ...
	(b) Service Provider shall provide to Customer and its representatives through the Retention Period, access at reasonable hours to Service Provider personnel and facilities and to Contract Records and other pertinent information, all to the extent rel...
	(c) Except as otherwise provided in this paragraph, each Party will be responsible for its own costs associated with any audit activity pursuant to this Section 11.7. If an audit reveals an overcharge of more than 10%, then Service Provider shall prom...

	11.8 Waivers
	11.9 Waiver of Certain Damages; Certain Acknowledgments
	11.10 Survival
	11.11 Severability
	11.12 Standard of Review
	11.13 Governing Law
	11.14 Consent to Jurisdiction
	(a) Each of the Parties hereto hereby irrevocably consents and agrees that any legal action or proceedings with respect to this Agreement shall be brought exclusively in any of the courts of the United States of America located in the United States Di...
	(b) By execution and delivery of this Agreement and such other documents executed in connection herewith, each Party hereby:
	(i) Irrevocably agrees to be bound by any final judgment (after any and all appeals) of any such court with respect to such documents;
	(ii) Irrevocably waives, to the fullest extent permitted by law, any objection which it may now or hereafter have to the laying of venue of any suit, action or proceedings with respect to such documents brought in any such court, and further irrevocab...
	(iii) Agrees that service of process in any such action may be effected by mailing a copy thereof by certified mail, return receipt requested, postage prepaid, to such Party its address(es) set forth in Section 11.5, or at such other address of which ...
	(iv) Agrees that nothing herein shall affect the right to effect service of process in any other manner permitted by law.


	11.15 Waiver of Trial by Jury
	11.16 Disputes
	11.17 Specific Performance
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	11.19 No Agency
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